
 
 

TOPIC: 
 
H1N1: Campus Legal Issues  

 

INTRODUCTION: 
 
“H1N1” … “Swine Flu” … “Pandemic” have been part of the daily vernacular on campus this academic year. By 
January 16, 2009, an estimated 41 to 84 million people in the United States were infected with H1N1 and 
President Obama had declared the 2009 H1N1 [1] influenza pandemic a national emergency [2]. Institutions of 
higher education (“IHEs”) face challenging questions about how to handle their roles as employers, educators, 
and, in many instances, full-time residential facilities. This Note addresses some of the legal questions that 
arise in influenza pandemic planning and briefly discusses the impact of the President’s emergency declaration 
[3].  

DISCUSSION: 
 
 
I. IHEs AND THEIR EMPLOYEES   
 
An influenza outbreak, whether on campus or in the surrounding community, can significantly impact a 
school’s workforce. Employees become concerned about workplace exposure to the virus, absenteeism 
increases, employees get sick, or must care for sick family members. IHEs have to balance concerns about 
maintaining their operational functions with their public health responsibility to prevent the spread of disease 
[4]. In striking that balance, IHEs should be mindful of federal laws such as the Occupational Safety and 
Health Act (“OSHA”), the Fair Labor Standards Act (“FLSA”), the Americans with Disabilities Act (“ADA”), the 
Family Medical Leave Act (“FMLA”) and related privacy issues, and the National Labor Relations Act (“NLRA”) 
discussed below [5].  
 
The Occupational Safety and Health Act (“OSHA”)   

 
your IHE to demonstrate compliance with OSHA’s general safety requirement and defeat a charge that your 
institution allowed an abnormally dangerous work environment to exist on campus in violation of OSHA.  
 
The Fair Labor Standards Act (“FLSA”)
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not prohibit your school from requiring an administrative assistant to serve lunch in the cafeteria. But, 
again, your institution’s policies or employment agreements may contain restrictions. Additionally, as 
discussed below, if the employees are unionized, the extent to which your institution can make these 
changes is probably governed, or at least limited, by the CBA.  

 

The ADA, FMLA and Related Privacy Issues   
During a campus H1N1 outbreak, the primary concern is your employees’ and students’ health and safety. 
When planning how to maintain your healthy employees’ health and prevent H1N1 from spreading through the 
entire school, you must consider certain laws, including the ADA and FMLA, before taking certain preventative 
emergency measures.  

 Can an IHE require an infected employee (or suspected to be infected) to isolate him or herself? If so, 
what are his or her leave options?  
 
Yes, an IHE can require its sick employees to stay away from campus, if it has a pandemic plan that 
permits it to send employees home or to self-isolate. But the plan and the employment decisions must 
comply with the laws prohibiting discrimination in the workplace on the basis of race, sex, age (40 and 
over), color, religion, national origin, disability, or veteran status [11]. It would also be prudent to notify 
employees (and if applicable, their bargaining unit representatives) about any plans and policies 
developed with regard to the isolation of sick employees.  
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healthcare provider. But if an employee falls outside the scope of eligibility, the FMLA does not 
necessarily prohibit an employer from terminating the employee [18]. 
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an influenza virus [34].  
 
The CDC separates its self-isolation recommendations
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CONCLUSION:  
 
Although individual IHEs have been hit hard by influenza outbreaks, the severity of infection has not yet had 
the universal devastating impact initially feared. Regardless, H1N1 outbreaks can be debilitating on a local 
level. With much of the 2009-2010 influenza season still ahead, and with new information available on an 
almost daily basis, schools should continue considering and discussing the issues above in order to be as 
prepared as possible when the flu arrives on campus.  
 
 

FOOTNOTES:  

FN1.     The Center for Disease Control and Prevention (CDC) Estimates of 2009 H1N1 Influenza Cases, 
Hospitalizations and Deaths in the United States April – October 17, 2009  (last accessed February 16, 
2010).    “Though flu activity, caused by either 2009 H1N1 or seasonal flu viruses, may rise and fall, it is 
expected to continue for several more months.” http://www.cdc.gov/h1n1flu/ 

FN2.     Proclamation No. 8443, 74 Fed. Reg. 55,439 (Oct. 23, 2009). 

FN3.     Public health in the United States is primarily a state responsibility.  Consequently, IHEs should, at a 
minimum, familiarize themselves with their state’s public health emergency laws, which are beyond the scope 
of this Note. 

FN4.
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education programs.  State programs will also need to be well versed on these new standards concerning 
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FN19.     42 U.S.C. § 12112 (2009) (commonly known as the ADA). 

FN20.     42 U.S.C. § 12113(b) (2009).  

FN21.     42 U.S.C. § 12111(3) (2009).  Thus, although the ADA “provides nondiscrimination protections to 
individuals with contagious diseases by not allowing discrimination against otherwise qualified individuals, 
the ADA is also designed to protect the health and safety of other individuals.  Therefore “an individual with a 
contagious disease does not have to be given access to…employment if such access would place other 
individuals at a significant risk. The CRS Report, “The Americans with Disabilities Act (ADA) Coverage of 
Contagious Diseases,” provides more information regarding the ADA. 

FN22.     The ADA may be implicated if the severity of the flu is greater.   If so, the IHE is prohibited from 
treating employees with the H1N1 virus differently than those with similarly situated conditions that are 
equally or more contagious.  In this instance, isolation efforts would be considered adverse actions, but could 
be defended as appropriate because the individual poses a direct health and safety threat to others.  

FN23.     See Enforcement Guidance: Unlawful Disparate Treatment of Workers with Caregiving 
Responsibilities.  

FN24.     See ADA-Compliant Employer Preparedness For the H1N1 Flu Virus, United States Equal 
Employment Opportunity Commission.  See also Equal Employment Opportunities & Privacy Issues 
Questions, United States Department of Health and Human Services. 

FN25.     An overview of the legality of mandatory vaccination can be found in a 2005 report prepared for the 
U.S. Congress by the Congressional Research Service.   It notes that while the federal government does 
have the power to order quarantines, public health has historically been the states' responsibility. See, 
Jacobson vs. Massachusetts

http://www.nacua.org/documents/ADACoverageContagiousDiseases.pdf
http://www.nacua.org/documents/ADACoverageContagiousDiseases.pdf
http://www.eeoc.gov/policy/docs/caregiving.html
http://www.eeoc.gov/policy/docs/caregiving.html
http://www.nacua.org/documents/ADACompliantEmployerPreparedness.pdf
http://chinese.pandemicflu.gov/pandemicflu/enzh/24/_pandemicflu_gov/faq/workplace_questions/equal_employment/index.html
http://chinese.pandemicflu.gov/pandemicflu/enzh/24/_pandemicflu_gov/faq/workplace_questions/equal_employment/index.html
http://www.nacua.org/documents/MandatoryVaccinations.pdf
http://caselaw.lp.findlaw.com/cgi-bin/getcase.pl?court=US&vol=197&invol=11
http://www.law.umaryland.edu/marshall/crsreports/crsdocuments/RL31694.pdf
http://www.publichealthlaw.net/ModelLaws/MSEHPA.php
http://www.publichealthlaw.net/ModelLaws/index.php
http://www.cdc.gov/mmwr/preview/mmwrhtml/rr58e0821a1.htm
http://www.hhs.gov/ocr/privacy/hipaa/understanding/special/emergency/decisiontoolintro.html
http://chronicle.com/article/Colleges_face_swine-flu/48453


FN31.     The American College Health Association has issued guidelines that provide useful information for 
IHEs in developing a campus response to H1N1.  See ACHA Guidelines—Campus Response to Novel 
Influenza H1N1, American College Health Association.  

FN32.     See, footnote 19, supra. 

FN33.     See Public Law 110–315 at Section 485. 

FN34.     Mangan, Katherine, Colleges Face Swine-flu Challenge as Number of Sick Students Surges,   THE 
CHRONICLE OF HIGHER EDUCATION, Sept. 16, 2009. 

FN35.      CDC Guidance for Responses to Influenza for Institutions of Higher Education During the 2009-
2010 Academic Year, Centers for Disease Control and Prevention. See also Technical Report on CDC 
Guidance for Responses to Influenza for Institutions of Higher Education During the 2009-2010 Academic 
Year, Centers for Disease Control and Prevention.  Preparing for the Flu –A Communication Toolkit for 
Institutions of Higher Education, Centers for Disease Control and Prevention.    

FN36.     An IHE’s duty to insure the health and welfare of its students and to mitigate the spread of the 
H1N1 virus arguably supersedes its specific performance obligations in its student residence hall contracts. 
In mitigating the spread of the disease, IHEs can facilitate self-isolation by moving healthy students to a 
dormitory lounge away from their sick roommates. Schools may also create isolation housing completely 
separate from the “healthy” housing by making new dormitory assignments until the outbreak passes. If it 
takes this approach, an IHE should consider hiring nursing staff for the isolation housing.  Schools should 
develop a strategy for monitoring the status of ill students who remain in their campus housing. Monitoring 
can include delivering meals, over the counter medications and supplies. Some schools use a telephone 
monitoring tool – calling to check on students daily.   

FN37.     The CDC backed the creation of a model emergency health preparedness law, subsequently 
drafted by the Centers for Law and the Public's Health in 2001. Civil liberties groups and some health law 
scholars disputed whether the model law sacrificed civil liberties to public health needs by giving states broad 
emergency powers to quarantine individuals on a compulsory basis and confiscate property and facilities, 
such as drug companies.  In 2006, Congress enacted the Pandemic and All-Hazards Preparedness Act, 
giving the U.S. Department of Health and Human Services responsibility for improving the nation’s response 
to emergencies.  

FN38.     After consulting with their governing boards and legal counsel. 

FN39.     In fact, Secretary of Education Arnold Duncan has encouraged institutions to develop alternatives 
for the delivery of educational programs – as opposed to cancellation – including distance learning through 
the school’s existing systems or in partnership with other institutions.   Regarding written agreements see 34 
C.F.R. § 668.5 (2009).   

FN40.     34 C.F.R. § 668.34(c) (3) (2009).  

FN41.     Institutions may have similar progress or grade requirements in their own scholarship 
policies.These need to be reviewed as well.  

FN42.     President Obama Signs Emergency Declaration for H1N1 hip 

http://www.acha.org/Publications/docs/Campus%20Response%20to%20Novel%20Influenza%20H1N1_Sep09.pdf
http://www.acha.org/Publications/docs/Campus%20Response%20to%20Novel%20Influenza%20H1N1_Sep09.pdf
http://chronicle.com/article/Colleges_face_swine-flu/48453
http://www.cdc.gov/h1n1flu/institutions/guidance/
http://www.cdc.gov/h1n1flu/institutions/guidance/
http://www.cdc.gov/H1N1flu/institutions/guidance/technical.htm
http://www.cdc.gov/H1N1flu/institutions/guidance/technical.htm
http://www.cdc.gov/H1N1flu/institutions/guidance/technical.htm
http://www.nacua.org/documents/PreparingForFlu_CommunicationToolkit.pdf
http://www.nacua.org/documents/PreparingForFlu_CommunicationToolkit.pdf
http://www.flu.gov/professional/federal/h1n1emergency10242009.html


http://www.flu.gov/professional/federal/h1n1emergency10242009.html
http://www.flu.gov/professional/federal/h1n1emergency10242009.html
http://www.udel.edu/healthalert
http://www.nacua.org/nacualert/docs/H1N1/Foerster.asp
http://www.nacua.org/nacualert/docs/H1N1/Cooperman.asp
http://www.nacua.org/nacualert/docs/H1N1/Byrnes.asp
http://www.nacua.org/nacualert/docs/H1N1/Farer.asp
http://www.flu.gov/professional/federal/h1n1emergency10242009.html
http://www.nacua.org/documents/2009FluPandemicLegalIssues.pdf
http://www.nacua.org/documents/2009FluPandemicLegalIssues.pdf
http://www.nacua.org/documents/PreparingForFlu.pdf
http://www.nacua.org/documents/PreparingForFlu.pdf
http://www.cdc.gov/h1n1flu/institutions/guidance/
http://www.cdc.gov/h1n1flu/institutions/guidance/
http://www.cdc.gov/H1N1flu/institutions/guidance/technical.htm
http://www.cdc.gov/H1N1flu/institutions/guidance/technical.htm
http://www.nacua.org/documents/PandemicFlu_FMLA_QA.pdf
http://www.nacua.org/documents/GuidancePreparingWorkplaceFluPandemic.pdf


o ADA-Compliant Employer Preparedness For the H1N1 Flu Virus 
 

 State Law 
o National Conference of State Legislatures, Federal Public Health Emergency Law 

 
NACUA Resources:    

 H1N1 (Swine Flu) Resources and Links 
 

 Disaster Planning and Response Resources and Links 
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