











DISD students. As is the case with many other urban districts (e.g., Houston and Detroit) the
racial/ethnic composition of the DISD student population has been transformed over the last 30

years: minority populations are now dominant in terms of numbers. (Moses, V. 1 at 80-81). The
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English as a Second Language programs in grades PK-12 (Covenants, No. 9; Defs.” Ex. 33); and

maintaining a program of facility construction, addition, renovation, repair and maintenance,

The Court relies on these Covenants as a sign of the good faith of the Board that it will

continue the progress it has made in terms of developing and maintaining a unitary system in

which all children receive eaual and aualitv education _The Conrt nates r Mpsegandall __
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which they “impase.nn the stateng more tishtl than the limits of the Constitntion *» Flav Q1<

F.2d at 159 quoting Overton, 834 F.2d at 1177.
Two principles regarding the determination of when a school district should be
released from Court supervision emerge strongly from the foregoing authorities:
(1) The District Court’s focus in determining whether to release a school district from its

Jurisdiction and from remedial desegregation orders should be on the constitutional
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t ten vears has nassed since this Court declared the DISD nnitarv.  The District

now seeks a declaration that it has “substantially complied” with all of the Court’s orders. Ifthe
Court finds that the DISD has so complied, the case should be dismissed. Plaintiffs urge that

while the DISD is in substantial compliance with many aspects of the Court’s Orders, the
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premature.

It is fair to say that the DISD has made enormous progress in providing equal educational
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enough to justify dismissal of this Court’s supervision.

II.  Factors Relevant to Whether Dismissal is Appropriate
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Order that are not specifically addressed in Green.” Those matters are also discussed here.

A Stipulated Matters

L

L

relative to the DISD’s compliance with the Judgment and 1994 Order. Specifically, the parties

have stipulated that the DISD is in substantial compliance in the areas of (1) student assignment
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assignment; (5) facilities; (6) reporting and monitoring; (7) allocation of resources; and (8)
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. aff"d, 171 F.2d 849 (5th Cir. 1985) (establishine Sout ‘enters): 30 F_Sunn 597
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monitored by two area superintendents, Dr. Shirley Ison-Newsome and Miriam Kelley, who

collaborate on their oneration (Kellev V RA at 117 190) Dr Ican_Newenme and Mc ¥ allaw
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learning. (Defs.” Ex. 190 at 68-74). In addition to the Goals, the Implementation Plan also
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Implementation Plan to provide for a math demonstration teacher at each campus, and has added
three more Learning Centers. (Defs.” Ex. 191). Other aspects of the Learning Center program
include reduced pupil/teacher ratios, an extended school day, extensive voluntary before and
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Plaintiffs presented evidence at the hearing that there are a few areas of concern with
respect to the Learning Centers. The Implementation Plan provides guidelines for the selection
of professional staff to work at the Learning Centers. (Defs.” Ex. 190, 191 at 211). The
Implementation Plan suggests that teachers should have a “minimum of three years of

experience with urban, diverse student populations” and that teacher absences during the current
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Ex. 190). The Court’s External Monitor, Ms. Sandra Malone, testified that since 1997 there has

been an increase in the number of teachers hired who do not meet these requirements. (Malone,
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Language Enrichment Program (“MLEP”), the District has made great strides in the multi-
language arena. To comply with the Court’s Orders, the District has initiated some unique
multi-language programs. (Gutierrez, V. 5 at 224-5). The MLEP has “grown tremendously” in
the last two years to meet this increased demand on District resources. (Gutierrez, V. 5 at 218).
Ms. Gutierrez has developed an MLEP Program Handbook (“Handbook™) that comprehensively
describes the MLEP program. (Defs.” Ex. 82). Dr. George Gonzales, an expert witness for

Defendants, testified that the Handbook is “exceptional” and that he has never seen another
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i. Elementary Programs. The District’s MLEP program at the elementary level
can be broken down into a few principal components (Gutierrez, V. 5 at 223-225; Defs.’ Ex. 82

at 6-16):

(1) Alternative Modified Bilingual Education Program (“AMBEP?”).

The AMBEP provides instruction primarily in Spanish but provides some instruction in
English. (Defs.” Ex. 82 at 6). SpaniSh-speaking LEP students at the Pre-Kindergarten (“Pre-K”)
through third-grade level are placed into this prdgram. (Gutierrez, V. 5 at 223-224). At the
third-grade level they are transitioned into an ESL program. /d.

(2) ESL. In ESL, the instruction is provided in English with a focus on second-
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DISD has two principal programs: ESL and the English Language Institute (“ELI”). (Defs.’ Ex.
82 at 20-23). The ESL program at the secondary levels is similar to the program at the
elementary levels. The ELI is a program for all secondary school LEP students who have been

in the country for less than a year and who score at a beginning level on an oral language
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education. First, Plaintiffs argue that students spend too much time in MLEP programs; the exit-

levels are unsatisfactorv. Second. Plaintiffs noint to evidence that . EP stndents particinate jp____
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and Pre-AP programs. In 2000-01, only 0.7% of elementary LEP students and 0.8% of
secondary LEP students were enrolled in Magnet schools. (Pls.” Ex. 5B at 31; Pls.” Ex. 5C at
30). Plaintiffs assert that TAG numbers are also relatively low: 8% of LEP elementary students

were enrolled in TAG, with 5% of 'middle school LEP students participating in TAG programs in
2000-01. (Pls.’ Ex, 5B at 31: Pls.” Ex. 5C at 301. LEP enrolimentin TAG has prown sigee.
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orograms which utilize the same currigulnm, (Cox. V.4.at 971 The DISD alen is, nart of the,




childhood teachers. (Steerman, V. 6 at 98). The Campus Facilitators are also full-time
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five ECE specialists, lead Reading teachers and lead Math teachers, as well as lead teachers in

gther suhiects. all of whom nravide services for the Dictrict’e alementarv cammmcee  (Qtearman

(Steerman, V. 6 at 146). The District’s curriculum for grades Pre-K through 3 has undergone
extensive reworking in the last several years, and is not fully complete; the expanded curriculum

for reading/language arts will be completed in June 2003. (Neely, V. 3 at 40). The Court also

heard testimonv that the @Wgeq gurriculim for reading/lanonace arte yac ngt 2
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Plaintiffs are also concerned that the newly-redeveloped ECE program has not been in
place for a sufficient period of time for the Court to find that the District is in substantial

compliance with this portion of the Court’s Orders. In 1997, the Court directed a special audit to
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That audit did not find evidence of any ECE program in the District. (Malone, V. 9 at 143). The
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4. . Magnet Schools
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career, vocational, and other specialty programs. See Tasby, 520 F.Supp. at 745. This Court has

F.Supp. at 747; 1994 Order at 464. Section V of the Judgment contains detailed directives to
the DISD regarding the operation of Magnet schools; these were supplemented by the 1994
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receiving the external report, the District performed its own evaluation to determine which
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! f. Areas of Concern: Plaintiffs’ principal concern regarding the Magnet program centers

around the recent Magnet Study and the subsequent internal evaluation. Plaintiffs state that
“many of those recommendations... [including] those agreed to by the Administration will take
up to three (3) years or more for their implementation.” (Pls.” Second Supplemental Proposed
Findings of Fact at 7). Plaintiffs argue that the effectiveness of Magnet programs cannot be
determined until all of the changes suggested by the Magnet Study and agreed to by the DISD
have been fully implemented. Jd. The Court disagrees. The Judgment requires that the District
“review the effectiveness of all magnet programs™ and “determine and implement appropriate
changes...to ensure that all magnet schools are effective as educational programs and as

desegregation tools.” Judgment at 15. The District has reviewed the effectiveness of the
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a. Advanced Placement: AP classes are academically challenging courses taken by

students orevaring for colleee. The AP curriculum used hy the Nistrict is hased an a natinnal

curriculum provided by the College Board. (Oliphant, V. 5 at 174). DISD’s participation in this
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which are offered by the College Board and can provide college credit. (Defs.’ Ex. 107). The

Pre-AP curriculum is designed by the District to prepare students for AP classes. /d. Students
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parents receive that information, so that they have the choice of opting into these classes.
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At the recent hearing, the parties presented testimony about achievement generally, and the

achievement gap in particular.

The threshold issue is whether consideration of an achievement gap is relevant to the
question of dismissal. As early as 1986, the Court stressed to the parties that achievement
disparities between minority and majority students were only relevant to the extent they were
related to prior unconstitutional segregation. Tasby, 630 F. Supp. at 600 (1986); see also Tasby
v. Wright, 713 F.2d 90, 96 (5th Cir. 1983). To the extent that a current achievement gap can be
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Bd. of Educ. of Oklahoma City Pub. Schools v. Dowell, 498 U.S. 237, 249-50 (1991). To the
extent the achievement gap is caused by other factors it is outside the reach of the Court’s

authority. Missouri v. Jenkins, 515 U.S. 70, 102 (1995). “Insistence upon academic goals
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82.8% (net 45.6% gain). (Defs.” Ex. 34 at 32).

The achievement gap has also narrowed considerably in the last nine years. In 1994,
there was a 20.8 % difference in the pass rates of Anglo and Latino students on the reading

portion of the TAAS and a 28.5% gap between Anglo and African American students. (Defs.’
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Anglo and African American students. /d. In math, the narrowing is even more striking. In
1994, the gap between Anglo and Latino students on the math portion of the TAAS was 22.3%
and the gap between Anelo and African American students was 30.9%. (Defs.” Fx. 34 at 37)







Judgment will be entered in accordance with this Opinion. The Court will confer with

counsel about the date of entry of the Judgment.
SO ORDERED.

DATED: June 2003.

—0

BAREFOOT SANDERS, SENIOR
UNITED STATES DI
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